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Judgments and Settlements

Floreal-Wooten v. Helder (Informed Consent)

By Margo Schlanger

In a periodic Correctional Health
Care Report feature, we highlight a Case
Development Profile—an interesting
and important jail or prison civil rights
injunctive judgment or settlement. These
profiles build on the information pub-
licly available about thousands of cases
at the Civil Rights Litigation Clearing-
house, https://clearinghouse.net.

As the COVID-19 pandemic infected
hundreds of thousands of jail detain-
ees, a handful of jails prescribed iver-
mectin, a drug the FDA has approved
to treat infections from parasitic
worms, head lice, and skin conditions
such as rosacea—but not COVID-19.
(The FDA in fact warned against
using it for that purpose; see https://
www.fda.gov/consumers/consumer-
updates/ivermectin-and-covid-19.)

Floreal-Wooten v. Helder, 5:22-cv-
05011 (W.D. Ark.), arose from one
such episode. The full description and
key documents are available at https://
clearinghouse.net/case/44070/. As they
describe, several detainees at the
Washington County Detention Cen-
ter (WCDC) in Arkansas filed the case
in January 2022, represented by pri-
vate counsel on behalf of the ACLU
of Arkansas. The lawsuit proceeded
against the county and sheriff, several
unnamed officers, and the jail’s contract
medical provider, Karas Correctional
Health, and its owner, Dr. Robert Karas,
under 42 U.S.C. § 1983, alleging that
the defendants administered ivermectin
to treat COVID-19 without telling the
patients what the drug was or warning
them of its side effects.

According to the complaint, Dr. Karas
decided to conduct ivermectin experi-
ments, testing its use against COVID-19.
Pursuant to his protocol, the jail began
administering ivermectin to WCDC
detainees as early as November 2020
and posted publicly about the practice—
but nobody told detainees what drug
they were being given or that it was not
approved for COVID treatment. After
the plaintiffs tested COVID positive in

August 2021, they were moved to a quar-
antineblockand givenwhattheydescribed
as a cocktail of drugs—including,
they later learned, ivermectin doses far
above the level for its approved (non-
COVID) uses. They alleged various
side effects including muscle weakness,
vision issues, diarrhea, and stomach
cramps. The plaintiffs made two claims:
violation of their substantive due process
right to bodily integrity and informed
consent; and unequal treatment, because
Karas had given its non-incarcerated
clinic patients the drug information it
withheld from detainees.

In July 2022, the plaintiffs amended
the complaint, eliminating the equal pro-
tection claim but adding a state battery
count; they narrowed the defendants to
the sheriff and Karas. In March 2023,
District Judge Timothy Brooks denied
defendants’ motion for judgment on the
pleadings. The court wrote:

Defendants’ lead argument is that
this liberty interest is only com-
promised “when forced medi-
cal procedures are visited upon
persons,” (emphasis in original).
They contend that because Plain-
tiffs voluntarily swallowed the
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pills they were given in the WCDC
to treat COVID-19, they were not
“forced” to take ivermectin. This
argument is absurd. Plaintiffs
did not know they were taking
ivermectin, so they did not have
the option to refuse it or have it
“forced” upon them.

Judge Brooks held that plaintiffs had
stated a substantive due process claim;
the alleged facts—giving an unproven
treatment to a prisoner without inform-
ing him that he is participating in an
experiment—“shock the conscience.”
The court rejected qualified immunity
because the right was clearly estab-
lished (“This is not a close call.”) and
allowed the medical-battery claim
to proceed on a theory of intentional
concealment, which Arkansas’s statu-
tory tort immunity does not reach. And
finally, the court denied certification
of the state-law issue to the Arkansas
Supreme Court, because again, the
issue was not even close (“Defendants’
briefing on the matter is tiresome and
frivolous.”) Floreal-Wooten v. Helder,
2023 WL 2542613.

After summary judgment briefing
(but before decision), the case settled in
September 2023. The defendants agreed
to pay $10,000, divided as $2,000 per
plaintiff. In light of the record, and Judge
Brooks’ pointed language in his earlier
opinion, it looks like the county and its
employees got off incredibly easily.

Interested in other cases or settle-
ments? Search the Clearinghouse! A
“How-To Search” instruction guide is
available on our website at https://clear-
inghouse.net/resource/4260/. For more
cases about medical care behind bars,
search by clicking “prison conditions”
and “jail conditions” under “case type,”
and choosing one or more issues under
“Medical/Mental Health Care.”

Margo Schlanger is the Wade H. and Dores M.
MecCree Collegiate Professor of Law at the University
of Michigan and Director of the Civil Rights Litiga-
tion Clearinghouse. She can be reached at mschlan@
umich.edu. |
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